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Fiscal Sovereignty and Investor-State Dispute Settlement  

Pratyush Panjwani 

The concept of sovereignty has commonly been traced back to the Peace 

of Westphalia, which ended the thirty years’ war within the Holy Roman 

Empire in the 17th century. This Westphalian idea of sovereignty placed 

the State at the center of international relations and granted the State 

absolute authority over its territory and its people.  

However, the present-day understanding of sovereignty, which is a 

product of colonial and war-torn modern history, differs from its 

Westphalian predecessor in, at least, two important respects. Firstly, 

while the State is still the fundamental unit of international law, it is no 

longer the only central actor therein. International law today houses and 

regulates several non-State actors, a prime example of which are foreign 

investors who are entitled to certain protections under (bilateral or 

multilateral) investment treaties. Secondly, sovereignty can no longer be 

envisioned as an absolute virtue since it is now subject to international 

recognition and responsibility. Indeed, the paradox of present-day 

sovereignty is that its very exercise on an international plane creates its 

limitations. 

While sovereignty, of course, is ubiquitous in its coverage, many consider 

that the State’s fiscal policy, specifically in respect of taxation, deserves 

special protection. This protection, encapsulated in the shorthand ‘fiscal 

sovereignty’, is understood to cover the State’s jurisdiction to tax based 

on its internal legislative process, i.e., the authority to decide whether and 

how to tax whatever activity occurs within its territory. Some consider 

fiscal sovereignty the ‘last bastion’ of Westphalian sovereignty, on the 

ground that tax revenue serves to sponsor the necessary ingredients that 

make the State, for instance, a national defense, a legal system, and the 

ability to control growth, inflation, and overall stability of its economy. 

Against this background, this paper will examine the scope of a State’s 

fiscal sovereignty and, in the process, consider whether investor-State 

dispute settlement amounts to an unwarranted interference with such 

sovereignty. To this end, this paper will explore three arguments. 



 

First, the paper will examine the manners in which a State’s fiscal 

sovereignty can be limited. These limitations can, broadly, be categorized 

into voluntary limitations, for instance, those introduced through double-

tax treaties, and involuntary limitations, for instance, those induced by 

market forces or imposed by external sources. It shall be explored 

whether investment treaties can be considered voluntary limitations of 

fiscal sovereignty, bearing in mind the purpose behind executing these 

investment treaties and their relationship with double-tax treaties. 

Second, the paper will argue that the existence of fiscal sovereignty 

constitutes a general principle of international law, which must be 

accounted for while interpreting the so-called “tax carve-outs” in 

investment treaties, pursuant to Article 31(3)(c) of the Vienna Convention 

on the Law of Treaties 1969. Taking the example of different types of tax 

carve-outs, including the one contained in Article 21(1) of the Energy 

Charter Treaty 1994, the paper will critique the way investor-State arbitral 

tribunals have invented interpretative techniques to affirm jurisdiction, for 

instance, by introducing unwritten requirements to these carve-outs and 

construing “taxation measures” narrowly. The fundamental flaw tainting 

these interpretative techniques is their ignorance of the general principle 

of fiscal sovereignty.  

Third, the paper will argue that the general principle of fiscal sovereignty 

should be accounted for even when interpreting dispute resolution 

clauses in investment treaties that do not contain a tax carve-out or 

contain a narrower carve-out. To this end, the paper will posit tax carve-

outs as having two purposes: firstly, codifying the general principle of 

fiscal sovereignty, and secondly, adding greater clarity about (and 

occasionally expanding) the kinds of taxation measures that States wish 

to exclude from the purview of an investment treaty, i.e., legislative, 

executive and/or judicial. Tax carve-outs should not, however, be 

construed as indispensable preconditions to the application of the general 

principle of fiscal sovereignty, which is, in itself, sufficient to carve out 

claims that, directly or indirectly, implicate a State’s fiscal policy exercised 

through its legislative process.  



 

Based on the above arguments, the paper will conclude that investor-

State arbitral tribunals’ exercise of jurisdiction over taxation measures 

rooted in fiscal sovereignty is a quintessential consequence of the 

present-day understanding of sovereignty, which leaves the door open 

for non-State actors to trespass into areas that might be better fenced by 

its Westphalian predecessor. 

  



 

In solidum Liability and Scope of Waiver of "Other Proceedings" under 

International Investment Agreements 

Mohamed S. Elzomor and Mohamed A. El Sherif 

Some International Investment Agreements (“IIAs”) seek to avoid the issue 

of multiple proceedings by requiring investors, when initiating a claim 

under the IIA, to waive their right to initiate or continue any proceedings 

related to the measure that is subject of their respective treaty claim 

under the IIA. Those provisions vary in wording. They are usually drafted 

very broadly; and are usually said to extend to all proceedings before all 

courts or tribunals. The most well-known version of this waiver 

requirement exists in Article 1121 of NAFTA. It also exists in other Bilateral 

Investment Treaties (“BITs”), like the Canada-Egypt BIT. 

However, the exact extent of those clauses is highly debated. In particular, 

it is highly controversial whether those waivers extend to contractual 

claims that investors might have vis-à-vis distinct state-owned entities in 

the context of the dispute out of which the treaty claim in question arises. 

Since those provisions are parts of international agreements, i.e. IIAs, their 

interpretation is subject to international law. Thus, Articles 31 and 32 of 

the Vienna Convention on Law of Treaties (“VCLT”) are often cited in this 

respect. In interpreting those waivers, most literature focused only on 

Article 31(1) concerning the ordinary meaning, context and object and 

purpose of those waivers. Some also relied on negotiation history under 

Article 32. 

This Article contributes to the existing literature by adding another 

perspective in interpreting those waivers, relying on article 31(3)(c) of 

VCLT, concerning “relevant rules of international law applicable in the 

relations between the parties”. These relevant rules of international law 

include “general principles of law recognized by civilized nations” 

according to Article 38 of the ICJ Statute. We argue that those general 

principles, in turn, include principles of joint and several liability (or in 

solidum liability as it is called under civil law jurisdictions). 

In solidum liability involves two similar obligations (rights) with different 

causes of action owed by two different debtors. This is quite similar to the 



 

situation in question, where the same creditor (the investor) has two 

similar rights/claims (the right/claim arising out of the treaty and the 

right/claim arising out of the contract), with two different causes of action 

(the treaty and the contract) against two different parties (the host state 

party to the relevant IIA and the party to the contract). 

We rely in this respect on rules of in solidum liability (or joint and several 

liability) in different jurisdictions, including French Law, English law and 

other civil and common law jurisdiction. We also make special focus on 

Egyptian law as one of the civil law jurisdictions. In addition, we rely on 

rules of joint and several liability in the UNDROIT Principles of International 

Commercial Contracts 2016, which would also assist in establishing the 

nature of those rules as “general principles of law”. Upon analysis of the 

above rules, this Article concludes that according to rules of in solidum 

liability, waiver of a claim against one of those parties, whatever broad 

this waiver might be, cannot be taken as a waiver of the claims against 

the other party, unless this is expressly provided. 

By applying this on waivers in IIAs based on Article 31(3)(c) of VCLT and 

Article 38 of the ICJ Statute, this Article concludes that a waiver of all 

proceedings related to IIA claims, required by some IIAs, whatever broad 

and all-encompassing, does not extend to other contractual claims that 

the investor claimant might have against other distinct parties. We argue 

that this is in line with the object and purpose of those waivers, and does 

not cause the mischief that they aimed at avoiding. 

This Article contributes to existing literature by adding another 

perspective to the interpretation of waiver clauses existing in the number 

of IIAs, which are sparking considerable debate. It also contribute to 

literature on international law, and treaty interpretation in particular, by 

relying on domestic law principles and examining whether and how they 

can be applied part of international law. 

  



 

Shareholders Protection Under Investment Arbitration 

Tilbe Birengel 

Although treaties for the protection of investment typically include natural 

persons in their definitions of investors, corporations are the most 

common claimants in investment disputes. An ongoing debate surrounds 

the independent right of shareholders of such corporations to bring 

claims for their reflective loss (SRL) in parallel with the rights of the 

corporation itself to do so for its direct loss. 

In domestic corporate law, shareholders do not typically enjoy such 

standing, which is referred as the “no-reflective loss principle”.1 This 

approach aims to avoid some risks such as parallel proceedings and 

double recovery2 in addition to respect structural characteristics of 

corporations such as separate legal personality.3 

In contrast, international investment practice often allows a separate 

standing to shareholders. The inclusion of “share” under the definition of 

“investment” in some international investment agreements (IIAs) plays a 

role in this differentiation from domestic corporate law.4 Arbitral tribunals 

authorized by IIAs often accept an independent cause of action for 

shareholders when the value of their shares decrease. 

 
1  Julien Chaisse and Lisa Zhuoyue Li, ‘Shareholder Protection Reloaded: 

Redesigning the Matrix of Shareholder Claims for Reflective Loss’ (2016) 52 
Stan. J. Int’l L. 51, 53. 

2  Lukas Vanhonnaeker, ‘Shareholders’ Claims for Reflective Loss in 
International Investment Arbitration-the Rule and Its Demystification’ (DCL 
thesis, McGill University 2018) 147. 

3  Vera Korzun, ‘Shareholder Claims for Reflective Loss: How International 
Investment Law Changes Corporate Law and Governance’ (2018) 40 U. Pa. 
J. Int’l L. 189, 206–207; Eda Cosar Demirkol, ‘Admissibility of Claims for 
Reflective Loss Raised by the Shareholders in Local Companies in 
Investment Treaty Arbitration’ (2015) 30 ICSID Review-Foreign Investment 
Law Journal 391, 398. 

4  Christoph Schreuer, ‘Shareholder Protection in International Investment 
Law’ (2005) TDM 3, 20 <www.transnational-dispute-
management.com/article.asp?key=426> accessed 10.12.2021. 



 

This paper aims to resolve impediments to shareholder standing in 

investment treaty arbitration. It presents diverging notions under 

domestic and international law and concludes that the standing for SRL is 

justifiable since, once a host state promises an investor status to a 

shareholder in an IIA, disregarding this protection by recourse to domestic 

corporate law is not appropriate. The paper covers above stated risks 

associated with SRL, acknowledges abuse of investment protection by 

shareholders in some cases and aims to balance interest of stakeholders 

by a treaty reform. This reform incorporates procedural tools to 

investment arbitration (such as consolidation of proceedings) to mitigate 

the risks, also provides guidelines on what constitutes abuse of process 

in investment law. Updating existing BITs individually might require years-

long negotiations. Therefore, treaty reform is suggested to be multilateral 

containing provisions on the procedural tools and provisions to update 

the existing IIAs. For this purpose, the method5 used by the Mauritius 

Convention6 may be followed.7 This multilateral treaty might be welcomed 

by the host states since it offers mitigation of risks such as parallel 

proceedings associated with SRL and provides relief from the 

burdensome amendment procedures set forth in IIAs.  

 
5  In 2013, UNCITRAL adopted the Transparency Rules applicable on UNCITRAL 

arbitrations initiated as per the treaties concluded on or after 1 April 2014, 
unless agreed otherwise. However, in arbitrations initiated as per the 
treaties concluded before this date, the Transparency Rules could apply only 
if the disputing parties have agreed on it. The Mauritius Convention was 
developed as a tool by which states could express consent to be bound by 
the Transparency Rules. It extended the scope of application of the 
Transparency Rules over arbitrations initiated as per any IIA concluded by 
its contracting states (even before 1 April 2014). The Mauritius Convention 
extended the scope of application of the Transparency Rules. 

6  United Nations Convention on Transparency in Treaty-based Investor-State 
Arbitration (adopted 10 December 2014, entered into force 18 October 
2017). 

7  Michele Potesta and Gabrielle Kaufmann-Kohler, ‘Can the Mauritius 
Convention Serve as a Model for the Reform of Investor-State Arbitration in 
Connection With the Introduction of a Permanent Investment Tribunal or an 
Appeal Mechanism?–Analysis and Roadmap’ [2016] Analysis and Roadmap 
(3 June 2016) 28; Kyriakou (n 113) 718. 
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Legitimisation through Participation: Can Amicus Curiae Cure the 

Sustainable Development Wounds of ISDS? 

Lena Hornkohl & Arman Melikyan 

Present-day investment disputes are increasingly complex. These 

disputes often touch spheres that are traditionally within the sovereign 

public policy objectives of the states and, therefore, can affect larger 

groups of people or even societies as a whole. These tensions further 

escalated in recent years due to the emergence of sustainability goals and 

their introduction into the international investment protection regime. A 

few recent investment agreements, although not yet in force, provide a 

sustainable development chapter or require investors to comply with 

international standards on labour, environmental protection or human 

rights matters.1 Hence, investment disputes are increasingly becoming 

disputes beyond those only between states and investors. 

Investors use broad substantive protections granted by international 

investment treaties to challenge host states' various measures to 

advance public policy objectives. The concerns about the ISDS legitimacy 

and transparency have been magnified with the emergence of 

sustainable development goals and the involvement of sensitive public 

policy objectives in investment disputes.2 Arbitral tribunals are called to 

 
1  Examples include EU-China Comprehensive Agreement on Investment, 

Section IV “Investment and Sustainable Development”; Netherlands Model 
Investment Agreement 2019, Section 3 “Sustainable Development”, 
https://www.rijksoverheid.nl/ministeries/ministerie-van-buitenlandse-
zaken/documenten/publicaties/2019/03/22/nieuwe-modeltekst-
investeringsakkoorden. 

2  See, inter alia, L. Yves Fortier, “Investment Protection and the Rule of Law: 
Change or Decline?”, speech delivered to the British Institute of International 
and Comparative Law, 50th Anniversary Event Series, at pp 13ff and the 
references cited therein, available at: 
http://www.arbitrationicca.org/media/0/12392785460140/0732_001.pdf, 
stating ‘the lack of transparency in investment treaty arbitration is perhaps 
the most widely shared criticism of the system’; see also J Anthony 
VanDuzer, “Enhancing the Legitimacy of Investor-State Arbitration through 
Transparency and Amicus Curiae Participation”, 52(4) McGill Law Review 

 



 

review the conduct of governments, legislatures or domestic courts, 

leaving significant scope for discretion. While having a strong public 

element, investment arbitration is based on the principles of privacy and 

confidentiality, inspired by commercial arbitration. These circumstances 

raise substantive questions about whether the current international 

investment arbitration regime is effective enough to face the complexities 

of present-day investment disputes. With the increase of use of ISDS, 

public scrutiny has intensified, leading to debates on the lack of legitimacy 

and accountability of international investment arbitration. 

In this context, amicus curiae briefs and other forms of third-party 

participation are increasingly becoming an inherent part of the 

discussions on the legitimacy, transparency and accountability of ISDS.3 

This lack of adequate arrangements for third party participation in ISDS 

can undermine their rights or interests. It can also hamper how tribunals 

consider different facts or relevant norms, including domestic and human 

rights law. If third parties, which the ISDS decisions would ultimately 

impact, cannot independently voice their concerns in investment 

disputes, this can erode the quality of decisions and the system's 

legitimacy. 

Thus, the international investment regime is facing sustained calls for 

reform.4 Existing arrangements do not provide a fair ground for 

 
(2007) 681. See also, Beharry, Christina L., and Melinda E. Kuritzky “Going 
Green: Managing the Environment Through International Investment 
Arbitration” 30(3) American University International Law Review (2015) 384; 
see also, Ariel Anderson, “Saving Private ISDS: The Case for Hardening 
Ethical Guidelines and Systemising Conflicts Checks” 49 Georgetown Journal 
of International Law (2018) 1143. 

3  See, generally, Susan D. Franck, “The Legitimacy Crisis in Investment Treaty 
Arbitration: Privatizing Public International Law Through Inconsistent 
Decisions”, 73 Fordham Law Review (2005) 1521. 

4  See, generally, Michael Waibel, Asha Kaushal, Kwo-Hwa Chung & Claire 
Balchin, The Backlash Against Investment Arbitration: Perceptions and 
Reality, in: Michael Waibel, Asha Kaushal, Kyo-Hwa Chung & Claire Balchin 
(eds), London: Kluwer Law International, 2010; Ole Kristian Fauchald, 
International Investment Law and Environmental Protection, 17 (2006) 
Yearbook of International Environmental Law (2006) 3–47.   



 

reconciling investor and public interests. Third-party participation has a 

particular place in these critical crossroads and the clash of competing for 

two sets of interests due to international investment arbitration's nature 

and unique features. Since arbitrators' decisions can have a decisive 

impact on the choice of public policy objectives, through predominantly 

private and confidential investment arbitration procedures, amicus curiae 

ensure that the public's voice is heard and critical expertise and data are 

presented to the arbitrators before they rule on the case. In that sense, it 

is mostly required that the amicus brings a perspective, particular 

knowledge or insight different from that of the disputing parties.5 If used 

effectively, such practice could constitute a good compromise between 

the traditional nature of ISDS and aspiring transparency requirements. 

Therefore, the introduction of amicus curiae is regarded as a sign to 

legitimise ISDS procedures through public participation and increased 

transparency. 

This article scrutinises amicus curiae participation in defence of 

sustainable development standards in the context of existing 

transparency safeguards in investment arbitration. It demonstrates the 

diversity of arbitral practices and procedures that allow various degrees 

of amicus involvement under different investment arbitration institutions. 

The article examines how the right of amicus participation was shaped 

through key international instruments and independent investment 

tribunals. While certain rights, such as the right to written submissions, 

obtained textual stipulation,6 other rights, such as the access to oral 

hearings and case documents, remained within the procedural discretion7 

 
5  See, for example, Article 4(3)(b) UNCITRAL Transparency Rules; Rule 37(2)(a) 

ICSID Arbitration Rules; Article 29.3(b) SIAC Investment Arbitration Rules; 
Article 3(3)(ii) SCC Arbitration Rules Appendix III.   

6  See, for example, Statement of the NAFTA Free Trade Commission on non-
disputing party participation; Article 14.17(2) EU-Singapore FTA with Annex 
14-A; Art. 9.16(3) and (4) Australia – China FTA; Article 11.20 (5) Australia – 
Korea FTA or Article 9.23(3) Comprehensive and Progressive Agreement for 
Trans-Pacifc Partnership (CPTPP). 

7  Article 29.7 SIAC Investment Arbitration Rules; Article 3(7)(ii) SCC Arbitration 
Rules Appendix III; Annex C III.(8) and I. Canada-Latvia BIT; Article 33 and 

 



 

of the tribunals8. It argues that amicus briefs are a meaningful middle 

ground in the interplay between upholding public policy objectives and 

sustainable development goals on the one hand and investor protection 

on the other hand. Furthermore, increased public participation will raise 

the transparency of ISDS proceedings, ultimately diminishing some of the 

legitimacy and accountability concerns largely debated in academic and 

political circles. 

  

 
Annex VI(9) Burkina Faso - Canada BIT; Annex B.III. and I. Canada – Czech 
BIT; Article 3(3) UNCITRAL Transparency Rules; Article 29.8 SIAC Investment 
Arbitration Rules; Article 3(6) SCC Arbitration Rules Appendix III; Annex C 
III.(8) and I. Canada-Latvia BIT; Annex B.III. and I. Canada – Czech BIT; Aguas 
del Tunari SA v The Republic of Bolivia, ICSID Case No ARB/02/3, Petition (29 
August 2002); Electrabel SA v Hungary, Procedural Order No 4, ICSID Case 
No ARB/07/19, 28th April 2009. 

8  See, for example, Piero Foresti, Laura de Carli and others v. Republic of 
South Africa, ICSID Case No. ARB(AF)/07/01. 



 

In Favour of Counterclaims by Hosts States in International Investment 

Proceedings 

Carlo de Stefano 

This contribution addresses the topical issue of the host State’s right to 

submit a counterclaim in treatybased investment arbitration in light of the 

principle of equality, especially equality of arms in the international 

process. While the traditional approach of arbitral tribunals has upheld a 

strict limitation of the opportunity to present counterclaims, respondent 

States have recently intensified their attempts to avail themselves of such 

remedies in investment arbitration. The prospective trend in the arbitral 

case law may accommodate more liberal solutions as to the practicability 

for sovereigns to enforce investor’s commitments at the international 

level vis-à-vis the domestic level of court litigation, also and decisively due 

to the insertion in international investment agreements of innovative 

substantive provisions establishing obligations also upon foreign 

entrepreneurs. Such solutions are analyzed herein under the 

jurisdictional, admissibility and merits perspective. Interestingly, the study 

of counterclaims by States in treaty-based investment arbitration, which 

involves procedural as well as substantive issues, seems to be embedded 

in the broader phenomena of the advancement of the “business and 

human rights movement”. To this extent, investor-State dispute 

settlement – if allowing broader recourse to counterclaims by States – 

may constitute a viable international arena for the enforcement of human 

rights related claims. 

  



 

Reformed Provisions on Fair and Equitable Treatment: Skillful 

(Re)Balancing Act for Environmental Protection and Climate Change? 

Laura Létourneau-Tremblay 

On the one hand, to be supportive of climate change mitigation and 

adaptation goals under the Paris Agreement, foreign direct investment 

should enable the transition from high-emission investment (i.e. 

investments in coal, oil and natural gas) toward low-emission investment 

(i.e. renewable energy, electricity storage and climate-resilient 

infrastructure). On the other hand, claims brought by foreign investors to 

investor-state arbitration (ISA) might dissuade states to take actions 

aiming at phasing out polluting energy for greener alternatives as those 

regulatory actions might be challenged. In light of this tension, one 

question is: Can the reformed fair and equitable treatment (FET) 

provisions secure the necessary policy space for State to regulate in the 

public interest to address climate change and environmental concerns? 

Drawing on the review of the last 5 years of investment treaty drafting, 

the paper describes the different types of FET provisions. It then discusses 

the relevance of those reformed FET provisions in the context of the Eco 

Oro case and in the broader climate change and environmental protection 

context. 
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New Frontiers of Investor-State Arbitration: The New EU Green Energy 

Deal and the EU as a Future Respondent under the Energy Charter Treaty 

Aikaterini Florou 

The attack of the European Union (“the EU”) on investor-state arbitration 

is no longer news to the community of international lawyers. A series of 

amicus curiae submissions of the European Commission to arbitral 

tribunals followed by several judgments of the Court of Justice of the 

European Union (“the CJEU”) forbidding intra-EU investment-treaty 

arbitrations, has led to a frustration of investors’ protection in the EU. This 

article focuses on investor-state arbitrations in a field of strategic 

importance and mixed EU competence: the energy field. 

To borrow the term from international investment law, the EU seems to 

be engaging in a “creeping expropriation” of competences in the energy 

field. Such increasing competences are expected to come (or should 

come) with ensuing responsibilities on the international plane, lest the EU 

lose its status as an actor promoting the international rule of law in 

investor-state dispute settlement. 

This article explores the division of international responsibilities in the 

energy field between the EU and its Member States by using the Energy 

Charter Treaty (“ECT”) as a specific case study. It argues that the EU is 

prone to use the mixed nature of energy competences as a pretext to 

create a legal limbo of international (ir)responsibility of both the EU and its 

Member States towards foreign investors and to re-politicise investor-

state dispute settlement. 

Under the previous renewable-energy directives, the protection of foreign 

investments has fallen into a legal limbo where essentially no-one - 

neither the Member State - host state nor the EU as a whole - bore any 

responsibility under the protective standards included in investment 

treaties binding Member States. The strategic shifting of investment-

treaty responsibility between the EU and its Member States is not a 

sustainable solution for making credible commitments and upholding the 

international rule of law. 



 

What is urgently needed in this context is a clear delineation of each 

actor’s responsibilities in international investment law and particularly 

under the ECT. 

The gradual erosion of the ECT, the only specialised international treaty 

regulating energy investments and counting both the EU and its Members 

States as contracting parties, attests to the prioritisation of political 

objectives over the rule of law and the use of an international legal 

instrument as a battlefield for politics. This article examines the different 

ways in which the attack to the ECT has been orchestrated and what the 

impact of this attack has been on investment protection. Seeking 

constructive ways forward, it argues that the future lies in the EU taking 

over more responsibilities under the ECT. In this context, the first-ever, 

ongoing ECT dispute against the EU itself, brought by Nord Stream 2, will 

be instructive and will set the scene also for disputes that may arise from 

the new EU Green Energy Deal, which the EU takes pride in and claims 

that If the EU wishes to act as a federation of states, it should also bear 

the international responsibilities that come with a federation, such as is 

the case in the US. Its current à la carte approach oscillating between, on 

the one hand, a federation-like entity, where its member states invoke the 

sovereign compulsion doctrine to bypass their international-law 

responsibilities, and, on the other hand, an organisation that rolls the 

responsibility over to its Member States for failures in their energy policies 

and laws, is nothing short of a frontal attack to the international rule of 

law. Should the EU purport to engage in ISDS reform and implement its 

ambitious plans for an international investment court in a credible 

manner, it should make credible commitments to enforce the awards that 

may result from disputes in fields of mixed competence, and particularly 

the highly contentious energy field. 

  



 

Reconsideration of Intra-EU Decisions in Investment Arbitration: Is the 

Komstroy Judgment Enough? 

Ivan Levy 

I. Introduction 

In the recent years, several investment tribunals has been faced with an 

objection to jurisdiction based on the incompatibility of EU Law and 

investment treaties (the so-called “intra-EU objection”). The main source 

of caselaw relied upon by respondents in the intra-EU objection was the 

decision of the Court of Justice of the European Union (CJEU) in Achmea. 

In this decision, the CJEU ruled that an arbitration agreement in an intra-

EU investment treaty has “an adverse effect on the autonomy of EU law”.1 

Therefore, arbitration agreements which allowed an investor of an EU 

member State to claim against another member State are precluded.2 

After several tribunals have issued decisions rejecting the intra-EU 

objection,3 in early September 2021, the CJEU issued its judgement in 

Komstroy. The CJEU reiterated the incompatibility of investment 

 
1  Achmea B.V. (formerly Eureko B.V.) v. The Slovak Republic (I), PCA Case No. 

2008-13, Judgment of the Grand Chamber of the European Court of Justice, 
6 March 2018, ¶ 59.   

2  Id., ¶ 60: “Articles 267 and 344 TFEU must be interpreted as precluding a 
provision in an international agreement concluded between Member States 
[…] under which an investor from one of those Member States may, in the 
event of a dispute concerning investments in the other Member State, bring 
proceedings against the latter Member State before an arbitral tribunal 
whose jurisdiction that Member State has undertaken to accept.” 

3  See, e.g., Eastern Sugar v. Czech Republic, 27 March 2007; Binder v. Czech 
Republic, 6 June 2007; Oostergetel v. Slovakia, 30 April 2010; Achmea v. 
Slovak Republic, 26 October 2010; EURAM v. Slovakia, 22 October 2012; 
Electrabel v. Hungary, 30 November 2012; PV Investors v. Spain, 14 October 
2014; Charanne v. Kingdom of Spain, 21 January 2016; RREEF v. Spain, 6 June 
2016; Isolux v. Spain, 12 July 2016; Blusun v. Italy, 27 December 2016; A11Y 
Ltd. v. Czech Republic, 9 February 2017; Częścik v. Cyprus, 11 February 2017; 
WNC v. Czech Republic, 22 February 2017; Anglia Auto v. Czech Republic, 
10 March 2017; Busta v. Czech Republic, 10 March 2017; Eiser v. Spain, 4 
May 2017; PL Holdings v. Poland, 28 June 2017; Wirtgen v. Czech Republic, 
11 October 2017; Novenergia v. Spain, 15 February 2018.   



 

arbitration with EU law, especially under the Energy Charter Treaty (ECT).4 

At least two tribunals, which had already issued decisions rejecting the 

intra-EU objection, were faced with reconsideration requests based on 

the judgment in Komstroy. The purpose of this work is to assess the 

reconsideration requirements in international law and arbitration to 

analyze the decisions regarding the requests based on Komstroy and 

predict, as far as possible, the future developments that may take place 

in this field. 

II. Reconsideration in International Law 

Reconsideration claims under international law in general raise two 

distinct questions: First, whether the decision challenged for 

reconsideration is res judicata, and second, what requirements are to be 

met for a matter in such decision be reopened. 

A. Whether Findings on Jurisdiction are Res Judicata 

The International Court of Justice (ICJ) has had opportunity to rule on 

whether its decisions in jurisdiction constitute res judicata. The ICJ 

considered that res judicata means decisions are final and can only 

exceptionally be reopened.5 

As to whether there is a distinction between the effect of res judicata in 

decisions addressing jurisdictional objections and those addressing 

 
4  Republic of Moldova v. Komstroy (Formerly Energoalians LLC v. Republic of 

Moldova), Judgment of the Grand Chamber of the CJEU, 2 September 2021, 
¶ 64.   

5  Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 
Judgment, 26 February 2007, ¶ 115: “[res judicata] signifies that the 
decisions of the Court are not only binding on the parties, but are final, in 
the sense that they cannot be reopened by the parties as regards the issues 
that have been determined, save by procedures, of an exceptional nature, 
specially laid down for that purpose.” The ICJ also ruled that res judicata 
serves two purposes: “First, the stability of legal relations requires that 
litigation come to an end. […] Secondly, it is in the interest of each party that 
an issue which has already been adjudicated in favour of that party be not 
argued again.” (¶ 116)   



 

issues of merit, the ICJ has ruled that both decisions, rendered through 

judgements, have the effect of res judicata.6 

B. Admissibility of a Reconsideration Request 

Even finding that judgments dealing with matters of jurisdiction constitute 

res judicata, the ICJ has noted that its Statute does permit reopening 

under Article 61.7 

 
6  Request for Interpretation of the Judgment of 11 June 1998 in the Case 

concerning the Land and Maritime Boundary between Cameroon and 
Nigeria (Cameroon v. Nigeria), Preliminary Objections (Nigeria v. Cameroon), 
Judgment, 25 March 1999, ¶ 16. In the case of Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, (¶ 
117), the ICJ has put a number of arguments in support of this contention. 
First, the ICJ has laid down a textual interpretation of its statute, observing 
that decisions in jurisdiction, just as those of merits, are rendered through 
“judgments”. The Court also observed that the ICJ statute refers in Art. 36 
and 60 to “judgments” without distinction to admissibility and jurisdiction, 
on one side, and merits, on the other. The ICJ also posed an argument of 
logic, stating that “the contention put forward by the Respondent would 
signify that the principle of res judicata would not prevent a judgment 
dismissing a preliminary objection from remaining open to further challenge 
indefinitely, while a judgment upholding such an objection, and putting an 
end to the case, would in the nature of things be final, and determinative as 
regards that specific case.”   

7  Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), 
Judgment, 26 February 2007, ¶ 120: That a judgment is res judicata “does 
not however mean that, should a party to a case believe that elements have 
come to light subsequent to the decision of the Court which tend to show 
that the Court's conclusions may have been based on incorrect or 
insufficient facts, the decision must remain final, even if it is in apparent 
contradiction to reality. The Statute provides for only one procedure in such 
an event: the procedure under Article 61, which offers the possibility for the 
revision of judgments, subject to the restrictions stated in that Article.”   



 

Article 61 of the ICJ Statute limits reopening to the establishment of a new 

fact of decisive nature.8 The Court has ruled that Article 61 refers to a fact 

in existence at the time when the judgment was given and discovered 

subsequently.9 Additionally, there may exist a difference between a new 

source of evidence and a new fact; as the PCIJ has noted that “fresh 

documents do not in themselves amount to fresh facts”.10 

Secondly, Article 61 refers only to a new fact of such a nature as to be a 

decisive factor. In this regard, the ICJ has established that the new fact 

must be capable of changing the Court's decision.11 

III. Reconsideration in Investment Arbitration based on the Komstroy 

Judgment 

 
8  Statute of the International Court of Justice, Article 61(1): “An application for 

revision of a judgment may be made only when it is based upon the 
discovery of some fact of such a nature as to be a decisive factor, which fact 
was, when the judgment was given, unknown to the Court and also to the 
party claiming revision, always provided that such ignorance was not due to 
negligence.”   

9  Application for Revision of the Judgment of 11 July 1996 in the Case 
concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. 
Yugoslavia), Preliminary Objections (Yugoslavia v. Bosnia and Herzegovina), 
Judgment, 3 February 2003, ¶ 67: “A fact which occurs several years after a 
judgment has been given is not a "new" fact within the meaning of Article 
61, this remains the case irrespective of the legal consequences that such a 
fact may have.”   

10  Question of the Monastery of Saint-Naoum (Albanian Frontier), PCIJ Series 
B. No 9, Advisory Opinion, 4 September 1924, p. 22.   

11  Application for Revision and Interpretation of the Judgment of 24 February 
1982 in the Case concerning the Continental Shelf (Tunisia/Libyan Arab 
Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, 10 December 
1985, ¶ 39: “[for reconsideration] what is required for the admissibility of an 
application for revision is not that the new fact relied on might, had it been 
known, have made it possible for the Court to be more specific in its decision 
; it must also have been a "fact of such a nature as to be a decisive factor". 
So far from constituting such a fact, the details of the correct co-ordinates 
of Concession No. 137 would not have changed the decision of the Court as 
to the first sector of the delimitation.”   



 

In the context of investment arbitration, the ICSID rules feature a specific 

rule for revision which contains language comparable to the ICJ Statute 

Art. 61. In fact, revision under the ICSID rules also requires a new fact of 

decisive nature.12 

The same two inquires posed above for ICJ reconsideration were analyzed 

by ICSID tribunals faced with reconsideration requests based on 

Komstroy, namely, whether their decision on the intra-EU objection was 

res judicata, and in which cases such a decision may be reopened. 

A. Whether Jurisdictional Decisions Are Res Judicata 

The initial inquiry for a tribunal asked to reconsider a decision is whether 

such decision is res judicata. The tribunal in Landesbank v. Spain began 

ruling, with reference to the ICJ jurisprudence, that decisions in 

jurisdiction have the effect of res judicata.13 On the other hand, the 

tribunal in Kruck v. Spain considered that decisions of a tribunal are 

binding within the proceedings, but do not have the effect of res 

judicata.14 However, both tribunals agreed that jurisdictional decisions 

may be reconsidered in exceptional circumstances.15 

 
12  ICSID Arbitration Rules, Art. 50(1)(c)(ii): reconsideration requires “the 

discovery of some fact of such a nature as decisively to affect the award, 
and evidence that when the award was rendered that fact was unknown to 
the Tribunal and to the applicant, and that the applicant's ignorance of that 
fact was not due to negligence”   

13  Landesbank Baden-Württemberg, HSH Nordbank AG, Landesbank Hessen-
Thüringen Girozentrale and Norddeutsche Landesbank-Girozentrale v. 
Kingdom of Spain, ICSID Case No. ARB/15/45, Decision Dismissing 
Respondent's Request for Reconsideration of the Tribunal's Decision on the 
"Intra-EU" Objection, 11 November 2021, ¶¶ 27, 34.   

14  Mathias Kruck, Frank Schumm, Joachim Kruck, Jürgen Reiss and others v. 
Kingdom of Spain, ICSID Case No. ARB/15/23, Decision Dismissing the 
Respondent's Request for Reconsideration of the Tribunal's Decision on 
Jurisdiction and Admissibility, 6 December 2021, ¶¶ 20-23.   

15  Mathias Kruck, Frank Schumm, Joachim Kruck, Jürgen Reiss and others v. 
Kingdom of Spain, ICSID Case No. ARB/15/23, Decision Dismissing the 
Respondent's Request for Reconsideration of the Tribunal's Decision on 

 



 

B. Admissibility of a Reconsideration Request based on Komstroy 

Once the abovementioned ICSID tribunals agreed that a jurisdictional 

decision may be reconsidered, the issue is which conditions need to be 

met. The tribunal in Landesbank v. Spain took as a basis the ICSID rules 

on reconsideration of awards and established that what was required was 

(a) a new fact discovered (b) of decisive nature (c) unknown at the time of 

the award or decision (d) ignorance of which is not attributable to the 

negligence of the requesting party.16 In applying the test to the CJEU 

judgment in Komstroy, the Tribunal found it unnecessary to assess 

whether the judgment itself was a new fact, because even being so, it 

would not meet the criterion of being decisive.17 In particular, the Tribunal 

noted it had analyzed whether EU law prohibited a member State to make 

an arbitration offer under the ECT, and concluded as that, a matter of 

international law, it would not. These conclusions, in words of the 

Tribunal, would not in any way be altered had the Tribunal been aware of 

the Komstroy judgment.18 

The Tribunal in Kruck v. Spain took a similar view in rejecting 

reconsideration ruling that the central legal questions in Komstroy are 

essentially the same as those addressed by the parties in their 

submissions in relation to the Achmea judgment.19 However, the Tribunal 

 
Jurisdiction and Admissibility, 6 December 2021, ¶ 24; Landesbank Baden-
Württemberg, HSH Nordbank AG, Landesbank Hessen-Thüringen 
Girozentrale and Norddeutsche Landesbank-Girozentrale v. Kingdom of 
Spain, ICSID Case No. ARB/15/45, Decision Dismissing Respondent's 
Request for Reconsideration of the Tribunal's Decision on the "Intra-EU" 
Objection, 11 November 2021, ¶ 45.   

16  Landesbank Baden-Württemberg, HSH Nordbank AG, Landesbank Hessen-
Thüringen Girozentrale and Norddeutsche Landesbank-Girozentrale v. 
Kingdom of Spain, ICSID Case No. ARB/15/45, Decision Dismissing 
Respondent's Request for Reconsideration of the Tribunal's Decision on the 
"Intra-EU" Objection, 11 November 2021, ¶ 47.   

17  Id., ¶ 53.   
18  Id., ¶ 55.   
19  Mathias Kruck, Frank Schumm, Joachim Kruck, Jürgen Reiss and others v. 

Kingdom of Spain, ICSID Case No. ARB/15/23, Decision Dismissing the 

 



 

in Kruck did also rule that the judgment in Komstroy is not a new fact.20 

Unfortunately, the Tribunal did not express its understanding as to why 

the judgment in Komstroy is not a new fact. However, the Tribunal 

believed, departing from ICJ jurisprudence, that the fact that the Komstroy 

judgment post-dated the decision was not an impediment for it to be the 

basis of reconsideration.21 

IV. Conclusions 

As a preliminary statement based on the abovementioned findings, this 

work concludes that reconsideration requests based on the CJEU’s 

judgment in Komstroy are unlikely to be successful in investment 

arbitration. 

  

 
Respondent's Request for Reconsideration of the Tribunal's Decision on 
Jurisdiction and Admissibility, 6 December 2021, ¶ 36.   

20  Id.   
21  Id., ¶ 35.   



 

EU’s Role in Regulating Public Political Risk Investment Insurance 

Nataša Vujinović 

Political risks are probabilities of disruption of operations of companies by 

political forces and events, whether they occur in countries hosting 

foreign investment or result from changes in the international 

environment. They are traditionally divided into risks of political violence, 

risks of expropriation and other deprivations of investor’s property rights 

and currency inconvertibility and transfer risks. Nowadays, further 

political risks have found their way into the insurance industry.  

When investing in foreign countries, investors seek to safeguard their 

investments from these risks. Investment insurance schemes emerged as 

a means to achieve this goal. At the most basic level, they function in a 

way that an insurance contract is concluded under which the insured 

investor pays a premium and is promised compensation for any losses 

that may occur due to the covered risks, and the insurance provider is 

entitled to receive the premium and obliged to compensate for the 

aforementioned losses. While both public and private providers insure 

investments against political risks, due to the government backup, the 

public providers are able to offer advantageous coverages in various 

terms.  

Although 20 of the 27 EU Member States offer government-sponsored 

political risk investment insurance (PRI), there is no homogenous policy 

for operating political risk investment insurance schemes within the 

European Union. Thus, the public PRI schemes differ to a large extent. 

However, the European Union has exclusive competence for political risk 

insurance of extra-EU foreign direct investment and shared competence 

– which may be exercised by the Union alone if political will to do so exists 

– for political risk insurance of intra-EU foreign direct investment, intra-EU 

and extra-EU non-direct investments. Even though the EU competence in 

the field of political risk investment insurance has direct implications and 

consequences on the existing PRI schemes of the Member States, the 

Union has not taken up a clear position on how it will act to exercise its 

competence. In order to shed some light on the aforementioned issues, 

this article presents and analyses the possible options: the establishment 



 

of an EU-wide investment insurance scheme against political risks which 

would replace the national schemes, the reauthorisation of the existing 

national public PRI schemes to continue operating, but under harmonised 

rules and the combination of the previous two approaches – the 

establishment of an EU-wide PRI scheme which would operate 

simultaneously to the reauthorised national schemes, subject to a division 

of their spheres of competence. The legal bases and feasibility of both of 

these possibilities as well as their advantages and disadvantages are 

elaborated on. As a result, the author offers her personal 

recommendations on the way forward. 

Nonetheless, it still remains to be seen how the EU will decide to exercise 

its competence in the field of public political risk investment insurances. 

Naturally, this is dependent on the existence of relevant political will. 

Whichever approach the European Union decides to pursue it would be 

better than preserving the status quo; unauthorised Member States 

operating individual unharmonised public political risk investment 

insurance schemes in the field which is partly the Union’s exclusive 

competence. 

  



 

Foreign Investors’ Access to Judicial Review in the Investor-State Disputes 

Regarding the EU FDI Screening 

Yang Wan 

Regulation 2019/452 (“the FDI Screening Regulation”) has established a 

framework for the screening of foreign direct investment into the EU, and 

its Art.3(5) confirms foreign investors and the undertakings concerned 

have recourse rights against FDI screening decisions of national 

authorities. However, the FDI Screening Regulation does not provide more 

info on the recourse rights of foreign investors, neither the access nor the 

grounds. As one of the so-called two legal means of dispute settlement in 

international law,1 seeking help from international adjudication 

institutions is one approach for foreign investors to perform their recourse 

rights. 

This article aims to determine whether foreign investors have any access 

to judicial review in the investor-state disputes regarding the EU FDI 

Screening. This research question will be answered from two 

perspectives, i.e., under the EU judicial system and the international 

judicial system. It has four chapters. 

Chapter 1 will briefly summarize critical matters of the EU FDI screening, 

including the applicable scope, the procedure, and the legal obligations. 

This chapter will also touch upon the binding force of the Commission’s 

Opinion under the FDI Screening Regulation2 since it may highly relate to 

the jurisdiction matter that will be discussed in Chapter 2 and Chapter 3. 

Chapter 2 will discuss foreign investors' access to judicial review on the 

EU FDI screening within the scope of EU law, which consists of two 

sections. The first section will introduce the EU judicial system, including 

 
1  Anne Peters, ‘International Dispute Settlement: A Network of Cooperational 

Duties’ (2003) 14 European Journal of International Law 1, 7. 
2  The FDI Screening Regulation stipulates that the Commission can provide an 

opinion regarding foreign direct investments on the grounds of security or 
public order, which might highly influence the Member States’ decision on 
the FDI and have a practical influence on the investments of foreign 
investors. 



 

possible judicial review bodies like the Court of Justice of the European 

Union (CJEU) and their jurisdiction. 

The second section will examine whether investors have any access to 

the judicial review on the EU FDI screening under the EU judicial system, 

including the discussion on the applicability of Art. 263 TFEU (the 

jurisdiction of CJEU). Chapter 3 will answer the research question from the 

perspective of the international judicial system. It has two sections. The 

first section will make an introduction to the international judicial system, 

including possible judicial review authorities like the International Court of 

Justice (ICJ) and their jurisdictions. Section 2 will check the foreign 

investors’ possibility of accessing the judicial review under the 

international judicial system. 

Chapter 4, as the last chapter, will provide concluding remarks on foreign 

investors’ access to judicial review on the EU FDI screening under both 

the EU system and the international system. Some suggestions and 

implications to future legal remedies for foreign investors under the EU 

FDI screening are expected to be given. 
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The Rules on the Service of Process on a Foreign State 

Jonathan Brosseau 

Customary international law provides that the property of foreign States 

for public use, such as property held for use as embassies and consulates, 

cannot be subject to measures of constraint. Conversely, their property 

for commercial use, such as merchant ships, can be. This principle is 

enshrined, notably, in Articles 18 and 19 of the United Nations Convention 

on Jurisdictional Immunities of States and Their Property of 2004.  

Yet, domestic laws diverge considerably in practice as to the 

requirements imposed by their procedural rules implementing State 

immunity from execution. Courts within the same jurisdiction also tend to 

adopt different interpretations of the same procedural rules. This, then, 

would have a significant impact on the substance of the protection 

actually afforded to States.  

One important area of divergence and confusion concerns the rules on 

the service to foreign States of measures of constraint taken against their 

property. While the United Nations Convention provides broad rules on 

services, it is not yet in force. Therefore, the domestic law rules on service 

apply in execution proceedings and set out widely different requirements 

on the issue. In practice, States often invoke strict non-compliance with 

these rules to delay or even defeat procedures.  

For example, in General Dynamics v Libya, Libya challenged the creditor’s 

mode of service, arguing that service through diplomatic channels was 

necessary even though there was a civil war in Libya. In June 2021, the UK 

Supreme Court overturned by a one-“vote” majority the lower court 

judgments, holding that service through diplomatic channels was a 

“mandatory and exclusive” procedure that English courts had no power 

to dispense with, notwithstanding the “exceptional circumstances” 

presented by the civil war ([2021] UKSC 22).  

Despite the significance of rules on the service of process on a foreign 

state, no scholarly contribution addresses these rules in detail. In this 

context, the question that this presentation analyses is: Are the courts 



 

correctly interpreting the rules of civil procedure on service in the context 

of execution proceedings against States and State entities?  

The objective is to provide a theoretical framework that can be used by 

courts when interpreting the rules on service. The working hypothesis is 

that certain general principles of civil procedure should prevent States 

from obstructing execution proceedings against them based on service 

rules. Another hypothesis is that creditors have some administrative 

recourse against the forum State to obtain information about how 

diplomatic service was effected and to obtain redress when service is not 

effected efficiently.  

The presentation will take an analytical approach. It will critically examine 

whether courts in civil law and common law jurisdictions where execution 

procedures are most commonly brought have adequately interpreted the 

applicable procedural rules on service in practice. It will use a doctrinal 

methodology of comparative law. As such, the presentation will 

contribute to the goal of the conference of examining a current challenge 

in investment law and arbitration, namely the effective execution of 

arbitral awards. 

  



 

EU Law as a Matter of Fact: The Implementation of Domestic Law Clauses 

in EU Investment Agreements 

Bianca Böhme 

All EU investment agreements negotiated so far include a clause providing 

that domestic law does not constitute applicable law but should be 

treated as a matter of fact. The purpose of these clauses is to prevent 

external dispute settlement mechanisms – such as investment tribunals 

– from interpreting and applying EU law. In Opinion 1/17, the European 

Court of Justice found that such a domestic law clause safeguards the 

autonomy of the EU legal order. As a result, domestic law clauses seem 

to have become a requirement for the EU to enter into future investment 

agreements with an external dispute settlement mechanism. 

But what exactly does it mean that EU law should be treated as a matter 

of fact? The factual treatment of domestic law is not a new concept but 

constitutes a general rule of public international law. Still, its precise 

meaning and consequences remain contested. In addition, it might be 

problematic to implement such a rule in the investment treaty regime, 

where the interpretation and application of domestic (and thus EU) law 

might be inevitable. Therefore, the proposed article aims to analyse three 

crucial questions that are related to the implementation of domestic law 

clauses in EU investment agreements with a view of anticipating concerns 

that might surface in arbitral practice. 

A first question is whether domestic law clauses equally prevent 

investment tribunals from making incidental determinations of EU law. It 

may occur that investment tribunals must make certain incidental 

determinations to be able to solve the dispute they were called upon to 

solve. One example is the determination of the investor’s nationality to 

establish whether the tribunal has jurisdiction ratione personae. Such an 

incidental determination will be made in accordance with domestic law, 

even though it falls outside the applicable law. Might it equally become 

necessary for an investment tribunal to make incidental determinations 

of EU law? Can those incidental determinations be made, even though 

the applicable treaty provides for domestic law to be treated as a fact? 



 

A second question relates to the invocation and proof of EU law when it 

must be treated as a fact. The evidentiary treatment of facts and law differ 

substantially. Investment tribunals cannot conduct independent research 

into the factual issues of the case. Instead, it is the task of the disputing 

parties to shape the object of the dispute through their submissions. 

Hence, by treating domestic law as a fact, EU investment agreements 

leave the invocation and proof of EU law to the disputing parties. At the 

same time, EU investment agreements qualify the evidentiary treatment 

of EU law by requiring that the interpretations by domestic courts and 

authorities must be followed. Does this include binding decisions issued 

by the Commission? And what about ad hoc interpretations provided by 

the Commission when acting as amicus curiae? Do these interpretations 

become binding for investment tribunals in light of the domestic law 

clauses included in EU agreements? 

A third and final question that the proposed article aims to examine 

concerns the treatment of indeterminate or ambiguous legal facts. It is 

comparatively easy to make factual statements about an EU law provision 

that contains a clear rule that does not leave space for discussion. But it 

may also happen that the language of an EU law provision is 

indeterminate or ambiguous, just as much as any social fact may be 

indeterminate or ambiguous. Similarly, the interpretations provided by 

domestic courts or authorities might be unclear. In such a scenario, it 

might be inevitable for investment tribunals to interpret (indeterminate) 

EU law provisions. Would those necessary interpretations be compatible 

with domestic law clauses? 

In sum, the proposed article aims to shed some light on the factual 

treatment of EU law in investment arbitration, in particular with regard to 

incidental determinations, evidentiary issues and the interpretation of 

indeterminate legal provisions. 

  



 

Procedural Challenges in Investment Arbitration: The Standard of Proof 

for Corruption 

Lilit Nagapetyan 

 

 “There is inherent danger to dispose of the problem by resorting to 
strict evidentiary rules that may make proving or disproving corruption 

practically impossible”1.  

Corruption as a phenomenon has multiple legal facets: it can be a criminal 

and/or a civil offence under different national laws, and it is also part of a 

wider illegality concept in international and transnational public policy. 

The concept of illegality in international investment arbitration is not tied 

to any particular legal system. It is therefore argued that in the context of 

investment arbitration, corruption is a factual circumstance and its legal 

qualification or criminalisation under any national legal framework shall 

not predetermine the standard of proof applicable to corruption 

allegations in investment disputes.  

The ICSID Convention and the ICSID Arbitration rules do not include any 

provisions on the standard of proof but provide the tribunals with the 

discretion to compel the parties to produce evidence. However, as follows 

from the arbitral practice, ICSID tribunals have exercised that discretion in 

an inconsistent manner.  

The review of the arbitral awards demonstrates that the tribunals do not 

explicitly opt for any standard of proof developed by the legal doctrine 

and have not developed a uniform approach towards the applicable 

evidentiary standard of proof for corruption allegations. Instead, the 

investment tribunals attempt to establish the truth on the basis of the 

available evidence and tend to allocate the weight to the evidence before 

them by reference to the nature of the allegation to be proved.  

 
1  Spentex Netherlands, BV v Republic of Uzbekistan, ICSID Case No 

ARB/13/26, Award (27 December 2016)   



 

In the past, some tribunals made pronouncements on allegations of 

corruption and applied different standards of proof without specifically 

elaborating on the reasons. Other tribunals reached their findings based 

on the evaluation of the entirety of presented evidence and not by rigid 

or abstract application of evidentiary rules. Many of them chose the 

applicable standard to support, validate, or reinforce their conclusions or 

considered varying standards in the same case. Some tribunals even 

found that corruption existed without discussing the required standard of 

proof at all or followed a pragmatic approach to evidentiary threshold to 

avoid unnecessary formalism.  

The review of the investment arbitration case law also shows that the 

arbitrators do not usually perform the comparative analysis of the legal 

qualification of corruption under national laws and adopt by default either 

a civil or criminal law standard of proof usually without referring to 

elements of corruption offence as set out in any of these applicable laws. 

This can also be explained by the fact that arbitrators come from different 

legal backgrounds which often define their approach towards the 

applicable standard of proof. 

This demonstrates that the discretion granted to arbitrators creates a 

significant challenge for adjudication of corruption allegations in the 

context of international investment disputes. Such lack of uniformity 

undermines principles of due process and the equality of the parties 

especially where the standard of proof can have outcome-determinative 

effect for corruption findings, as the States usually possess more avenues 

to manipulate accessibility of evidence. 

Therefore, it follows that the standard of proof in relation to allegations of 

corruption shall not be rigidly determined by the applicable national law, 

especially given the differences in the forms and treatment of corruption 

under civil and criminal law rules in various jurisdictions. Instead, the 

emergence of transnational responses to corruption has laid foundations 

for a harmonised approach to procedural issues, including evidence. 

These responses can be found in various instruments, including, for 

example, the Civil Law Convention on Corruption which requires from the 

State Parties effective procedures for the acquisition of evidence or the 



 

United Nations Convention against Corruption which obliges the States to 

ensure effective remedies for the civil law consequences of corruption 

The transnational nature of corruption therefore calls for a holistic and 

pragmatic, not rigidly determined by the applicable national law, 

assessment of evidence, the manner in which it was obtained, and the 

extent of parties’ cooperation. This would ensure a more adequate 

response to arbitrators’ duty to combat corruption and more efficiently 

serve the purpose of international arbitration, interests of the parties and 

international investments, as well as principles of the international public 

order. 
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To Disclose or Not to Disclose: Addressing Conflicts of Interest in 

Investment Arbitration through Zero-Knowledge Proofs 

Nihan Kır 

The disclosure duty of arbitrators does not carry a big stick: The 

consequence attached to its breach is near to none. Moreover, such duty 

is carried out through a black-box judgment call. 

No reasoning as to how the arbitrators weed out what not to disclose is 

made available to the parties. Non-disclosed information may include 

slam-dunk irrelevant situations, as well as circumstances falling under a 

grey area but have ended up in the closet due to, for instance, 

confidentiality obligations. This paper premises that ideally, exhaustive 

disclosure and minimum revelation of sensible information would serve 

to the greatest benefit of all stakeholders. Application of zero-knowledge 

proofs (“ZKP”) – a class of cryptographic protocols – may make this ideal 

possible. 

A recent article on the promise of ZKP for verification dilemmas in law 

pointed out that the legal literature has failed to pay attention to ZKP and 

take advantage of its promise to address “thorny legal issues involving the 
balance between confidentiality and disclosure”. ZKP is a powerful tool to 

“allow the holder of a secret to disclose any partial information about the 
secret while keeping the rest undisclosed, and at the same time 
reassuring the recipient of the disclosed information that what was 
disclosed is indeed a valid portion of the secret”1. This paper’s main 

source of inspiration is the question of how and to what extent disclosure 

of conflicts in investment arbitration fits in this picture. The objective is to 

discover the benefits and limits of instrumentalizing ZKP within the 

disclosure processes in investment arbitration. The main idea is to obtain 

information on the existence and severeness of conflict present in a given 

case by a cross-examination of encrypted records, without unnecessarily 

letting sensible information out. Another aim is to address the policy 

considerations attached to the implementation of ZKP. These 

 
1  KA Bamberger and others, 'Verification Dilemmas in Law and the Promise of 

Zero-Knowledge Proofs' [2022] 37(1) Berkeley Technology Law Journal 5, 13. 



 

considerations include the default decisions to be generated upon the 

zero-knowledge conflict check (e.g., disqualification or clearance) and the 

procedures to follow for overturning such defaults. 

The analysis consists of two main building blocks: (1) implementation of 

ZKP, and (2) the challenge procedures to following a zero-knowledge 

conflict check. Under the first section, alternative process designs are 

going to be evaluated and compared in order to find the optimal way of 

implementing a zero-knowledge conflict check. Then, the study will turn 

on the question of whether and how the legal framework governing 

investment arbitration may allow for such an implementation. Existing 

literature on ISDS reform examining the implementation of a potential 

appeal mechanism will constitute the reference point for the analysis. 

The second section has the objective of proposing subsequent challenge 

procedures. It will assess the implications of different information that 

may be obtained from the zero-knowledge conflict check as to the 

existence and severeness of a conflict, and potential rules to guide parties 

on the subsequent actions they may take. With reference to the ‘full 

prohibition’ discussions at UNCITRAL Working Group III regarding double-

hatting, the author will argue that a full prohibition will infringe 

fundamental procedural rights in the absence of a ‘reverse-challenge’ 

procedure allowing parties to object to the default prohibition. 

This study aims at contributing to the literature on the legitimacy of 

international dispute settlement with a focus on adjudicators’ obligation 

of independence and impartiality. It will also form part of the literature 

aiming at discovering the promises of technology to solve legal dilemmas. 

  



 

Party appointments and unconscious bias in investment arbitration 

Shanjana Sharma 

In the year 2021, the Global Arbitration Review (GAR) reported that 

challenges to three different arbitrator appointments were successful on 

the grounds of manifest lack of impartiality predicated on unconscious 

bias.1 Yet in 2014, an ICSID first occurred when such a challenge against 

the appointment of a Swiss arbitrator was successful.2 A prima facie 

examination indicates the existence of certain common factors in each of 

these proceedings, for example, the arbitrators had dual appointments in 

pending arbitrations which were at different procedural stages. These 

appointments although under different treaties and applicable 

institutional rules, involved commonality of parties and/or overlapping 

issues of fact or law.3  

 
1  Sebastian Perry, ‘ICC disqualifies Sachs over related ICSID appointment’ 

(GAR, 12 March 2021) https://globalarbitrationreview.com/icc-disqualifies-

sachs-over-related-icsid-appointment accessed on 18 January 2022; Cosmo 

Sanderson, ‘Drymer disqualified over dual appointments’ (GAR, 15 July 2021) 

https://globalarbitrationreview.com/drymer-disqualified-over-dual-

appointments accessed on 17 January 2022; Alison Ross, ‘Hober disqualified 

from treaty claim against Poland’ (GAR, 03 November 2021) 

https://globalarbitrationreview.com/hober-disqualified-treaty-claim-

against-poland accessed on 18 January 2022.  
2  Caratube International Oil Company LLP and Devincci Salah Hourani v. 

Republic of Kazakhstan (ICSID Case No. ARB/13/13) dated 20 March 2014.  
3  Anakalia Development Consortium LLC (Georgia) v. The Government of 

Georgia (25542/HBH) dated 05 March 2021; Bob Meijer v. Georgia (ICSID 

Case No. ARB/20/28); Liberty Segueors, Compania de Seguros Y REaseguros 

v. Bolivarian Republic of Venezuela (PCA Case No. AA809) decision dated 11 

July 2021; Liberty Seguros, Compania de Sequros Y Reaseguros and Liberty 

UK and Europe Holdings Limited (UK) v. Venezuela (ICSID Case No. ARB 

(AF)20/3); Honwood Services Limited (Cyprus) v. Poland (ICC Rules) and 

Festorino Invest Limited, Fosontal Limited, Peter Salesny, Peter Derendinger 

and Preta Roijcka v. Poland (SCC Rules).   

https://globalarbitrationreview.com/icc-disqualifies-sachs-over-related-icsid-appointment
https://globalarbitrationreview.com/icc-disqualifies-sachs-over-related-icsid-appointment
https://globalarbitrationreview.com/drymer-disqualified-over-dual-appointments
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Investment arbitrators are appointed based on direct input and 

participation of the parties and are regularly called upon to impartially 

assess legal standards of government conduct, examine complex 

questions of scientific probity, and calculate the present value of past 

financial decisions.4 Very often, depending on their performance and 

decision, such arbitrators may or may not be reappointed. As 

consequence of this feature, international investment tribunals derive 

their legitimacy from unique normative, sociological and political 

processes.5 Due to the varied legal and cultural traditions of its actors, the 

unique system of arbitration tends to compound the psychological 

biases/blinders that are an inherent part of the human decision-making 

process. This can manifest in case strategy, written and oral advocacy, 

arbitrator nomination and selection and also arbitral decision-making.6 

The paper will study unconscious bias in the context of party 

appointments to better underline the importance of impartiality as a 

cornerstone of international arbitration. 

Although, touted as the ‘flavor of the month’7 a preliminary reading 

suggests that the rise of unconscious bias as a ground for challenging 

arbitrator appointments, appears to be a long time in the making. Mr. Jan 

Paulsson in his now famous 2010 inaugural lecture at the University of 

Miami School of Law introduced his subject as a, “moral hazard in the 

legal resolution of international dispute” and called for blind appointments 

 
4  Sergio Puig, ‘Debiasing International Economic Law’ (2019) 30 (4) EJIL 1339, 

1340. 
5  Sergio Puig and Anton Strezhnev, ‘Testing cognitive bias: Experimental 

approaches and investment arbitration’ in Daniel Behn, Ole Kristian and 

Malcolm Langford (eds) “The Legitimacy of Investment Arbitration: Empirical 

Perspective” (Cambridge University Press, 2022) 85.  
6  Institute for Transnational Arbitration Workshop, ‘DALLAS: Are you 

subconsciously biased’ (GAR, 07 July 2015) 

https://globalarbitrationreview.com/dallas-are-you-subconsciously-biased 

accessed on 18 January 2022. 
7  Jack Ballantyne, ‘Unconscious bias and party appointments’ (GAR, 24 

September 2021) https://globalarbitrationreview.com/unconscious-bias-

and-party-appointments accessed on 15 January 2022.  

https://globalarbitrationreview.com/dallas-are-you-subconsciously-biased
https://globalarbitrationreview.com/unconscious-bias-and-party-appointments
https://globalarbitrationreview.com/unconscious-bias-and-party-appointments


 

in arbitration. Since then, a brief review would show that, apart from the 

cases, academicians8 and practitioners9 in the field have engaged in 

constructive dialogue debating bias and its effects10 through journal 

publications, conferences and lectures.11 If the growing trend is any 

indication, arbitrator ethics will continue to remain under scrutiny with 

unanswered questions like, “are arbitrators political”? Are decisions or 

arbitrators biased towards the parties that appoint them? Is investment 

 
8  Dominique Hascher, ‘Independence and Impartiality of Arbitrator’s: 3 issues’ 

(2012) 27 American University International Law Review, 789; Edna Sussman, 

‘Arbitrator Decision-Making: Unconscious Psychological Influences and 

what you can do about them?’ (2013) 24 (3) American Review of International 

Arbitration 487; Sergio Puig and Anton Strezhnev, ‘Affiliation Bias in 

Arbitration: An Experimental Approach’ (August 2016) Discussion Paper No. 

16-31; Sergio Puig, ‘Blinding International Justice’ (2016) 56 (3) Virginia 

Journal of International Law, 1; Susan D. Franck, Anne van Aaken et. al, 

‘Inside the arbitrator’s mind’ (2017) 66 Emory Law Journal 1117; Sergio Puig, 

‘Debiasing International Economic Law’ (2019) 30 (4) EJIL 1339, 1340.  
9  Jan Paulsson, ‘Moral Hazard in International dispute resolution’ (2010) 25 

ICSID Review-FILJ 339; Albert Jan van den Berg, ‘Dissenting opinions by 

party-appointed arbitrators in investment arbitration’ in Mahnoush H. 

Arsanjani et. al (eds) Looking to the Future: Essays on International Law in 

Honor of W. Michael Reisman (Koninklijke Brill, 2011) 821; Charles N. Brower 

and Charles B. Rosenberg, ‘The Death of the two-headed Nightingale: Why 

the Paulsson-van den Berg presumption that Party-Appointed Arbitrators 

are untrustworthy is wrongheaded’ (2013) 29 (1) Arbitration International 7; 

Albert van den Berg, ‘Charles Brower’s problem with 100 per cent – 

dissenting opinions by party appointed arbitrators in investment arbitration’ 

(2015) 31 Arbitration International 381.  
10  For example the effects of anchoring, framing, affiliation and biases like 

confirmation, egocentric, hindsight et. al. 
11  See Institute for Transnational Arbitration Workshops in July 2015 (Dallas) 

and June 2021 (virtual); Vienna Arbitration Days 2019 conference held in 

March 2019; 16th Annual Lecture at the American University Washington 

College of Law (AUWCL) delivered by Carolyn Lamm on 15 November 2021; 

Paris Arbitration Week panel held on 21 September 2021 (supra). 



 

arbitration a pro-claimant or pro-respondent regime?12 Being the 

guardians of international economic law adjudicating upon State rights, 

the threshold for arbitrator ethics will always be significantly greater.  

While there can be no fixed response to any of these questions, the 

proposed paper shall endeavor to explore possibilities through critical 

assessment. First, by examining the recent cases to map the 

development on “unconscious bias” as it has been ruled upon by 

international court and tribunals, it shall create the background to explore 

the evolution of the debate on party appointments by practitioners and 

academicians. Second, it shall study the available literature, by taking into 

consideration arbitrator disclosure norms prescribed under institutional 

rules, the IBA guidelines on conflict of interest, ABA/AA code of ethics and 

the proposed UNCITRAL/ICSID code of conduct. In the bid to bridge the 

gap between, the academic analysis of bias and the legal practice of 

arbitrator appointments, the paper shall provide statistical analysis on 

unconscious bias as it is understood from the neurological and 

psychological point of view. Lastly, in view of any findings on the basis of 

the above, the paper shall provide a commentary on the merits and 

demerits of possible solutions.  

  

 
12 Sergio Puig and Anton Strezhnev, ‘Testing cognitive bias: Experimental 

approaches and investment arbitration’ in Daniel Behn, Ole Kristian and 

Malcolm Langford (eds) “The Legitimacy of Investment Arbitration: Empirical 

Perspective” (Cambridge University Press, 2022) 85.  



 

Practice and Theory (or lack thereof) of Arbitrator Appointment: Balancing 

Strategy, Rules and Standards 

Agata Daszko 

In 2019, a tribunal made up of three men awarded $5.9 billion to the 

claimant, amounting to more than 2% of the respondent’s GDP.1 In 

contrast, in 2012, another tribunal, conversely also of three (different) 

men, dismissed the case before it and awarded $15 million in costs to the 

respondent.2 The two decisions could not have been more different. In 

fact, there are no similarities between them – not in the factual 

background nor in legal questions. 

Procedurally however, in both cases the tribunals adhered to the ICSID 

Convention and Rules. In both cases, one arbitrator was chosen by the 

claimant, and one by the respondent. In one case the president was 

appointed by agreement of the parties, in the other by the Chairman of 

the ICSID Administrative Council. Both tribunals made their decisions 

having considered all the questions, with all arbitrators having declared to 

“(j)udge fairly as between the parties, according to the applicable law”. 

There are scores of cases that follow identical patterns. And whilst the 

choice of the two cases above is, for all intents and purposes, random 

and simply illustrative, none of the six men were chosen at random. They 

were there by meticulous design. This paper aims to explore this design. 

As a backdrop and an introduction, the paper will briefly address rules 

and procedures regarding the constitution of other international tribunals. 

After all, whilst investment tribunals are unique, they nevertheless rule 

upon the international legal responsibility of the host states - the 

comparison to other judicial mechanisms under public international law 

can, therefore, be illustrative. 

In its first substantive part, the paper will look at practicalities of arbitrator 

appointment – from the rules and standards to the screening process, 

parties’ deliberations and ensuing challenges. Whilst part of almost every 

 
1  TCC v. Pakistan, Award, 12 July 2019, ICSID Case No. ARB/12/1. 
2  Libananco v. Turkey, Award, 2 September 2011, ICSID Case No. ARB/06/8. 



 

investment arbitration, it is not a topic that has historically received much 

academic attention. At first glance, it is a practical process – parties 

choosing someone who is most likely to approve of their interpretation of 

law and facts and persuade fellow arbitrators to agree. This process, 

however, involves consideration of rules and guidelines (e.g., Art. 39 ICSID 

Convention, Rule 1(3) ICSID Arbitration Rules, the IBA Guidelines on 

Conflicts of Interest), of legal interests and, not uncommonly, of personal 

preferences. Albeit the candidate’s attitude to relevant substantive issues 

(of jurisdiction, merits, damages) and their extensive conflict-of-interest 

screening (including on nationality and double-hatting) are often the most 

important factors, others can be valuable too – ranging from language 

skills, civil or common legal backgrounds, ideas conveyed in publications 

or webinars to private opinions expressed by the appointer’s colleagues. 

This part will also introduce a discussion on a topic that is becoming 

increasingly relevant: legal tech. After all, the information on the conflict 

of interest is not obtained through the arbitrators’ receptionists – various 

providers now specialise in what they call ‘conflict checkers’. Similarly, 

many websites accumulate large amounts of data, for the very purpose 

of creating an arbitrator profile and highlighting ‘beneficial’ biases. This is 

a hugely controversial practice, with some applauding it and others 

fearing its impact on future decision-making (e.g., in 2019, France has 

implemented a ban on the collection and analysis of judge-related data). 

Second, and against this backdrop, the paper will address (relying on 

statistical analysis) the criticisms which are often directed at this 

appointment process – mostly vis-à-vis transparency and legitimacy. And 

while affording a level of defence against certain claims – primarily those 

in line with denunciations of ‘secret courts’, the paper will argue that the 

practice of arbitrator appointments has led to a very exclusive, 

homogenous, and non-expanding pool of arbitrators. 

Thirdly, and finally, the paper will explore whether the current model is 

sustainable – especially in light of criticism, but also the growing number 

of arbitrations (in 2020 ICSID registered 58 cases, compared to 26 in 2010), 

as well as increasing geographical diversity of cases (e.g., in 2020, for the 

first-time cases were publicly registered against Denmark, Norway and 



 

Switzerland). Subsequently, this part will explore several alternatives to 

the current system: 

ranging from ‘simple’ reforms to the introduction of a multilateral 

investment court. By doing so, the paper will hopefully offer a well-

rounded outlook on the future of arbitrator screening and appointment. 
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Structural challenges in investor-state mediation and how to address 

them 

Gerlind Wolf  

The article elaborates the structural characteristics of investor-state 

conflicts that stand in contrast to the prerequisites of a successful 

mediation and presents a practical approach to overcome such 

difficulties.  

Mediation is increasingly acknowledged as an alternative or 

complementary dispute resolution mechanism to arbitration in investor-

state disputes. Academics praise mediation as a tool suitable to solve 

nearly any dispute. Prominent advantages of mediation are the speed of 

the proceeding, lower costs compared to arbitration, and the chance to 

maintain the relationship between the parties through an amicable and 

customized solution of the individual conflict. However, such advantages 

are aspects that generally speak for mediation, be it in a family conflict, a 

commercial dispute, or the investor-state setting. Therefore, these 

advantages are irrelevant to the question of whether mediation is suitable 

for resolving investor-state disputes in particular. To determine the 

suitable case, the best time, and the right approach for mediating 

investment disputes, one must be aware of the unique challenges arising 

when applying mediation to investment disputes and know how to 

address them. This article determines such challenges and solutions for 

mediating investor-state disputes.  

In its first part, the paper states prerequisites of a successful mediation 

based on literature concerning commercial mediation and compares 

these prerequisites to certain characteristics of investment disputes. This 

analysis will show that investment disputes are characterized by several 

aspects that structurally stand in the way of a successful mediation if they 

are not adequately addressed. Three aspects, in particular, make 

mediation difficult in this context: 

1. An imbalance of power between the Parties needs to be 

addressed. 



 

2. The availability of information and the power to enter into an 

agreement is potentially problematic within governmental 

structures.  

3. Confidentiality, whereas it was subject to criticism regarding 

investment arbitration, is crucial to the mediation process 

 The second part of the paper focuses on how the mediator and 

parties to a mediation may create the setting for a potentially 

successful mediation despite the aforementioned issues. In particular,  

1. methods recommended in commercial mediation in order to 

address an imbalance of power could be transferred to 

investment disputes,  

1. the availability of information requires an in-depth workup of the 

case before the actual mediation sessions can commence, and  

2. transparency of the procedure and its results must be allowed.  

The article closes with the conclusion that most investment disputes are 

indeed suited for an amicable solution guided by a third party, but the 

process of traditional mediation may need to be amended to overcome 

certain challenges in this context. 

 



 

Procedural Discretion in Investment Arbitration 

Hannah Grandits 

The strength of investment arbitration results, in part, from its procedural 

flexibility. To achieve this flexibility, investment tribunals are entrusted 

with broad procedural powers and a significant measure of discretion in 

the exercise of these powers. Many situations are not foreseeable for the 

drafters of the procedural rules and arbitrators are trusted to have the 

necessary expertise to react to unforeseeable circumstances and tailor 

procedures to the needs of the particular case.1 On the other hand, wide 

discretion may also decrease investment arbitration’s legitimacy – for 

example when a party has the feeling that procedures were used by 

arbitrators as a way to affect the outcome of the case or that the other 

party has an advantage because the chosen procedures resemble those 

from their domestic procedural system. Also, broad discretion does not 

always increase procedural efficiency, it may also lead to procedural 

complications and higher costs. 

While the broad (substantive) discretion of investment tribunals - resulting 

from vague language in the investment protection standards - has already 

been discussed, procedural discretion would also be a worthwhile 

research subject.2 Therefore, my paper will explore the advantages and 

disadvantages of procedural discretion in investment arbitration, as well 

as its sources and limits. 

The paper will start with a discussion of the advantages and 

disadvantages of procedural discretion and contrast them with the 

advantages and disadvantages of reducing procedural discretion via 

procedural provisions, which are more precise. For that purpose, my 

paper will compare the current ICSID Arbitration Rules with the recent 

Proposals for Amendment of the ICSID Arbitration Rules. While the 

 
1  For example, broad procedural discretion can be valuable to manage 

procedural obstacles in unprecedented situations, such as the Covid-19-
Pandemic. 

2  Specific cases of procedural discretion have already been discussed. The 
aim of this paper is to examine procedural discretion from a broader 
perspective. 



 

proposed rules preserve the procedural discretion of the tribunal to a 

large extent, they are becoming more specific, and some changes also 

suggest a move towards restricting arbitrator discretion. Other proposed 

changes highlight the importance of guiding factors to complement brief, 

indeterminate procedural provisions in order to guide procedural 

discretion and thereby enhance the legitimacy of the arbitral tribunal’s 

decision and the predictability of the proceedings. For example, some 

proposed rules contain detailed guidance on the timing, procedure and 

various factors to be considered when dealing with certain procedural 

issues. The attempt to restrict or guide the exercise of procedural 

discretion can however also have some unintended consequences, which 

will also be addressed in this part of the paper. 

The second part of my paper will discuss the express grant of procedural 

discretion in Article 44 of the ICSID Convention. According to Article 44, 

investment tribunals have the discretionary power to fill gaps in the 

procedural rules - without this power to control the conduct of the 

proceedings, no investment tribunal could function properly. A difficult 

aspect of this gap-filling power is to determine whether a gap in the 

procedural rules in fact exists. Another difficulty is that the scope of the 

tribunal’s wide discretion under Article 44 of the ICSID Convention only 

extends to matters regarding the conduct of procedure. A tribunal must 

therefore determine - as a prerequisite to exercising its discretionary 

powers - that the issue in question does not go beyond the conduct of 

proceedings. This difficult distinction between an issue which only 

concerns the conduct of proceedings, and issues which are not covered 

by Article 44, has played a role in recent case law and will therefore be 

analysed in this part. 

(A third part would be about the limits of procedural discretion; limits, 

which result from basic procedural guarantees. This part would put the 

limited control over procedural discretion in a broader context. It might 

also discuss the values and the disadvantages of principles which have 

been developed by tribunals to guide the exercise of procedural 

discretion.) 

  



 

The Emerging Regulation of TPF in ISDS: A Snapshot of the Reform Efforts 

of ICSID, UNCITRAL, and the European Union 

Philipp Anton Burri 

This paper analyzes and evaluates the emerging regulation of third-party 

funding (“TPF”) in investorstate dispute settlement (“ISDS”). TPF is a 

method of financing legal disputes in which a third party, typically a 

specialized litigation funder, finances the cost of a legal procedure in 

return for a share of the recovered sums, often calculated as a percentage 

of recovery, a multiple of the capital provided, or a combination thereof. 

The use of TPF in ISDS has grown significantly over the last ten years; and 

so has the controversy about it. Proponents argue TPF increases access 

to justice and offers legitimate risk and liquidity management solutions to 

claimants. For critics, TPF causes much evil: conflicted arbitrators, 

frivolous claims, rising costs for defendant states, unintended 

beneficiaries of the ISDS system, and claimants’ losing control of their 

cases. 

Against the background of this controversy, calls for regulation of TPF 

abound. Several bodies have taken up these calls and started reform 

processes. Among them are ICSID, UNCITRAL, and the EU. 

The ICSID member states are expected to vote on new rules on March 21, 

2022, which, if adopted, would apply as of July 1, 2022. The new rules 

address the disclosure of TPF as well as TPF’s implications for security for 

costs. 

UNCITRAL’s Working Group III has initiated a broad initiative on the reform 

of ISDS. Among the many topics considered, TPF features prominently. 

Recently, UNCITRAL published initial draft provisions on TPF, which are 

principally designed for inclusion in investment treaties. These draft 

provisions contemplate a number of regulatory proposals, including 

prohibiting TPF in ISDS (Prohibition Model), limiting its use to situations 

where access to ISDS would not be otherwise feasible (Access to Justice 

Model) or where the investment complies with sustainable development 

requirements (Sustainable Development Model), or generally allowing TPF 



 

but restricting its use in situations deemed problematic (Restriction List 

Model). In addition, the draft provisions address disclosure, the status of 

TPF as “investment”, security for costs, allocation of costs, and raise the 

idea of a code of conduct for third-party funders. 

Finally, the European Parliament's Legal Affairs Committee issued a draft 

report with recommendations to the EU Commission on responsible 

private funding of litigation, including a proposal for a directive on the 

regulation of TPF. While the proposed directive seems not explicitly aimed 

at ISDS, its scope includes “any voluntary arbitration procedure”, and 

proceedings before an “arbitral body”. The proposed directive would 

introduce a comprehensive regulatory framework including an 

authorization and supervisory system for funders, capital adequacy rules, 

a fiduciary duty of funders towards claimants they fund, a prohibition of 

funders’ influence over proceedings, a cap on funders’ fees, disclosure 

obligations, and funders’ liability for adverse costs. 

Against the background of these developments, the goal of the present 

paper is twofold. The first aim is to provide an overview of the emerging 

regulation of TPF in ISDS. What is the status of the reform projects? What 

is the essence of the rules that are being considered? Second, the various 

approaches towards TPF will be compared and critically evaluated. What 

is the focus of the different reform projects? Are the concerns they are 

based upon justified, and is the proposed response to those concerns 

adequate? The result will not be a final answer to all questions, but a map 

and a compass to navigate the changing tides of regulation of TPF in ISDS. 
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